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STATSMUNT OF THE CASE 


During the morning of the fifteenth day 
of September, 1910 one Alfred Hillipot and 
¥red Kibbey were found dead in a house in 
the White Mountain Indian Reservation in 
Gila County, Arizona. 

The Plaintiff in Mrror, John 2. Goodwin, 
and ene William Stewart, were indicted in 
the District Court of the Fifth Judicial 


District of the County of Gile, on the 
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Territorial side of the court, for having 
murdered them, 

A severance was demanded at the trial 
and each was given a separate trial for 
the killing of ¥red Kibbey; each was found 
guilty of murder in the first degree and 
the jury in the case fixed the punishment 
at life imprisonment in the Territorial 
prison. 

After they had been confined in the Ter- 
ritorial prison for over a year they were 
agein indicted on the United States side 
of the court, in the same district, on 
two separate indictments, for the murder 
of Fred Kibbey and Alfred Hillpot. 

At the trial a severance was again had 
and each wos tried in the United States 
court for the murder of Alfred Hillpot. 

On the trial of the case the Pleintiff 
in Brror was found guilty of murder in 


the first degree for the killing of Alfred 
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Hillpot and the jury fixed the punishment 
at death. ‘The coedefendant, William Stew- 
art, was also convicted of murder in the 
first degree and the jury fixed the pun- 
ishment at life imprisonment. 

¥rom the verdict of the jury and the 
judgment of the court the Plaintiff in Sr- 
ror took an appeal to the Supreme Court 
of the Territory of Arizona, from which 
court the case was transferred to this 


court for hearing. 
ASSIGNMENT OF BRRORS 


i, 

The court erred in permitting the United 
States Attorney to ask of the jurors, over 
the objection of the defendant, the follow- 
ing questions: 

“If you were sworn as a juror ina 
murder case and it appeared to you bey- 
ond a reasonable doubt; that you were 
convinced beyond a reasonable doubt 


that the defendant was guilty of @ mur- 
der, and it was particularly atrocious 


(4) 


and brutal kind, heave you any views on 
the subject of capital punishment, or 
of the death penalty, that would pre- 

clude you from bringing in a verdict 
of this kind ?" (Yr. pg. 21 and similar 
questions on pages 52, 54, 55, 59, 66, 
71, 73, 75 and 83). 

ii. 

fhe District Attorney, in his closing 
argument to the jury, made use of the fol- 
lowing langusge: 

"Do not let it be said, gentlemen, 
that you as jurors did not have the 
nerve to ettach the death penalty; be- 
cause, gentlemen of the jury, this 
case, if ever there was a case, is one 
in which it is merited." 

To all of which declarations, express- 
ions and arguments of the District Attor- 
ney the defendant at the time objected; 
put his objections were by the court over- 
ruled and the defendent at the time except- 
ed. (Tr. pg. 301). This we assign as er- 
Pex. 

LITs 


The court erred in permitting the wit- 


ness Charles Dean to testify over the ob- 


wn 
Oo 
ad 


jeetion of defendant to a conversation had 
with the co-defendant Stewart regarding 
the wemietde: (Tre pes. 262 and 267). 

The court erred in permitting the wit- 
ness Henry Thompson to testify over the 
ebjection of the defendant to a conversa- 
tion had with the Plaintiff in Error re- 
garding the homicide. (Ir. pgs. 279 and 
281). 

The court erred in iwi cme to grant the 
Plaintiff in brror a change of venue, as 
is shown by the motion and affidavit on 
file in this case. _ | 

fhe court erred in admitting incompetent 
evidence over the objection of the defend- 
ant, 

ARGUMENT 

The District Attorney in his examination 
of the jury repeatedly asked them, over 
defendant's objecticn, 


"heat in a case where it appeared 
that the murder was particularly brutal 
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end atrocioug in its nature if the; 
would hesitate to inflict the death 
penalty." 


ae 


his was error, and the court should 


a. 


have susteined defendant's objections to 
the questions as improper. The question 
properly put is: 
"Hove you such conscientious opin- 

ions against the infliction of the 

death penalty that would preclude you 

in finding the defendant guilty where 

the punishment might be death ?" (R. 

S. of Arig. page 1340), 

The District Attorney asked the proper 
questions of some of the jurors: (Tr.pgs. 
25, 28, 34, 36, 38, 39, 40 and 41). But 
the ruling on the question as to a murder 
of a particulariy brutal and atrocious kind 
was only for the purpose of getting before 
the jury at the outset that the trial of 
Plaintiff in Error was for murder charac- 
terized as "brutal and atrocious". 

When defendant objeeted to the question 


as improper, the court gave as its reason 


for cverruling the objection, as follows: 
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"I think the prosecuting attorney is 
entitled to ask the juror with refer- 
ence to his state of mind for the pur- 
pose of gaining information upon which 
to base peremptory challenge. I+ is 
not a ground of challense for cause; 
but for the purpose of stoting----- of 
ascertaining the state of mind of the 
juror for the purpese of exercising a 
peremptory challenge I think the ques- 
tion is within the proper limits." (Tr. 
pe. 70). 

We do not think that the reason assign- 
ed relieved the minds of the jury from be- 
ing impressed by the question of the Dis- 
trict Attorney that the case they were be- 
ing examined on as to their qualifications 
was @ case of the character designated by 
the District Attorney. In other words, 
the court permitted the District Attorney 
to lay eae foundation in the very start, by 
his exeminstion,of the jury, for what he 
afterwards took. advantage of in his clos- 
ing argument. He was permitted by the 
court to ask if in » case of an sxtremely 


prutal and atrocious kind they would hesi- 


tate to inflict the death penalty. To a 
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certain ex®ent he prochwed from thal @ 
pledge thet they would pronounce the death 
sentence if the case was as he said, and 
would ot hesitate in doing so. Now af- 
ter laying the foundation, as it were, Ter 
his fined argument, by placing before tie 
iainds»ot the jury the proposition that un- 
der the case as presente@ by him they 
would have no hesitancy in hanging the de- 
fendant, he then placed the matter up to 
them in the following words: 

"Do not let it tbe said, gentlemen, 
that you ag jurers did not have the 
nerve to attach the death penalty; be- 
cause, gentlemen of the jury, this 
case, if ever there was & case, is one 
in which it is merited." 

The defendant at the - dime objected to 
the remarks.as improper, but the court 
overruled the objection. Yet the court 
did sustein the objections of the defend- 
ant to remarks made by the District Attor- 
ney in his closing argument that were not 


helf as deadly and prejudicial to the de- 
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fendunt as were the arguments of counsel 
which the court refused to sustain defend- 
ant's exeeption to. (fr. pe. 301)., 

Wnen the words were still ringing in the 
ears of tne jury “Do not iet it be said, 
gentlemen, that you did not have the nerve..." 
the court then and there refused to sustain 
defendant's objection to the District At- 
torney's remarks. Wmnat further eonclu- 
sion could or dic the jury come to unless 
it was the belief that the court acquies- 
ced and sanctioned the remarks of the Dis- 
trict Attorney: and believed with him that 
they should hang the defendant ? °° iven 
admitting, for the sake of argument, that 
the District wemebnsy had 3 right to ex- 
amine the jury in the manner he did and 
ask the questions rerarding what they would 
do if certain things were nroven to them, 
we still hold that his clesing arguments 


made the questions error, for he placed the 
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jury in & positiome=--by practiced lp wey= 
ing it would be ¢Comardice on tnhéizn pee 
not to hang the defendant, he placed the 
jury in 2 position compelling then 60 say 
that they would do certain things and then 
nut the matter squarely before them pure- 
iy og @matter of “nerve” on their vend 
We contend that the District Attorney's 
statements in closing were a breach of 
professional and official duty which, up- 
on the defendant's protest, should have 
been rebuked by the court and the jury in- 
structed to disregard it. the presiding 
judge, by declining to interpose, notwith- 
standing the defendant's protest against 
this ceurse of argument, gave the jury to 
understand that they might properly and 
lawfully be influenced by it; and the 
court by so doing committed a grare error 
manifestingly tending to prejudice the 


defendant with the jury, and which, there- 
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fore, Was &@ proper subject for exception; 
and huving been duly excepted te, should 
entitle defendant to a new trial. 

All courts agree that it is the duty of 
the presiding judge, either of his own mo- 
tion or upon the request of the opposing. 
party or his counsel, to interposs and 
check the party or his counsel in any im- 
proper and prejudicial line of argument. 

The only. question regarding the argument 
of the District Attorney in this case for 
this court to decide is: Was the argument 
of the District Attorney improper, and was 
it prejudicial to the defendant 7 

In closing we desire to particulerly 
eall the attention of the court to the 
transcript of the record for the general 
facts in this case, which in our judgment 
renders the verdict of the jury end the 
judement of the court, imposing the death 


penalty, unmerited. 
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The law does not contemplate or provide 
for such a result from such 6& state of 
facts. 


Respectfully submitted, 


yyy, 
Bech Nese Ra 


Attorney for Flaintif’ in Error. 


United States Circuit Court of Appeals 
For the Ninth Circuit 


John B. Goodwin, 
Appellant. 


us BRIEF OF APPELLEE 


The United States of America, 
Appellee. 


ARGUMENT OF APPELLEE 


At the outset. I am confronted with the title of the 
cause as it appears in the appellant’s brief wherein John B. 
C;oodwin is names as Plaintiff in Error and the United States 
of America as Defendant 1s Error. As J understand the 
situation, this is not a praceeding i error at all. T hesitate 
to base a motion to dismiss, on the ground that no petition 
in error has been filed, or citation served, for the reason that 
it is possible that the counsel for John B. Goodwin has in- 
advertently, in the title of the cause, referred to the parties as 
plaintiff and defendant in error. However, I take the liberty 
of directing the attention of the Court to the title of the 
cause, and now submit, without argument, the question of 
whether or not the proceeding in this Court should be dis- 
missed. In any event, as my understanding is that this pro- 
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ceeding is an appeal, I shall hereafter refer to the parties as 
“Tohn B. Goodwin, Appellant,” and “The United States of 
America, Appellee.” 


An examination of the statement of the case as it ap- 
pears in the brief of the appellant, discloses that appellant 
asserts that he, togther with one William Stewart, in the 
District Court of the Fifth Judicial District of the Territory 
of Arizona, in and for the County of Gila, the said court 
being a territorial court. was tried, convicted and 
sentenced for the murder of one Fred _ Kiubbe, 
and that appellant was confined under such sentence in the 
Territorial Prison for about a year prior to the time when 
the indictment in this case was returned. It is not clear to me 
why the appellant inserts this allegation in his statement of 
the case, as he does not assign as error the indictment, trial, 
or conviction in this particular case. He therefore, of course 
does not contend that there was anything improper or irreg- 
ular in the fact that he was indicted and convicted in the 
case now before this Court. The indictment in the Terri- 
torial Court charged him with the killing of one Fred Kibbe, 
while in the District Court of the Fifth Judicial District 
of the Territory of Arizona, having and exercising the 
same jurisdiction in all cases arising under the Constitution 
and laws of the United States as is vested in the Circuit 
and [istrict Courts of the United States, he was charged 
with the murder of another person, to-wit. Alfred Hill- 
pot. It is apparent, therefore that no plea of jeopardy, or 
former conviction, could avail the appellant. As 
is well known to this court, under the judicial 
system in vogue in the Territory of Arizona _be- 
fore its admission as a state. there were no United 
States courts, but the Territorial Courts acted with superim- 
posed powers, as indicated in the title of the court last 
«hove mentioned in which this case was tried. In any event, 
the Territorial Court had no jurisdiction to try the de- 
fendant for the murder of Kibbe. for. the reason that said 
murder occurred upon the White Mountain Indian Reser- 
vation, and the killing was done by the appellant, John B. 
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Goodwin, who is not an Indian. The facts in this case are 
practically identical with those in the case of Ex Parte 
im ison, t40 U.S. 575, 35 Law Fd ¢12, in which the ex- 
clusive jurisdiction of the Jerritorial Courts, acting as 
\Jnited States Courts, over crimes committed by persons 
ether than Indians within the limits of Indian reservations 
in territories was fully sustained. Tx Parte Wilson was a 
case arising in the same county in which the murder in the 
case at bar was committed. Wilson was indicted, tried, con- 
victed, and sentenced to suffer death in the District Court 
of the Second Judicial District of the Lerritory of Arizona, 
having and exercising the same jurisdiction in all cases 
arising under the Constitution and laws of the United 
States as is vested in the Circuit and Otstrict Courts of the 
United States, Gila County at that time being in the Second 
Judicial District of the Territory of Arizona. The murder 
vas shown to have been committed within the limits of the 
White Mountain Indian Reservation. the same as in this 
case. Wilson prosecuted a writ of habeas corpus to the 
Sapneme Court of the United States, and Mr. Justice 
Brewer, in a remarkably able opivon, discussed the law per- 
taining to the matter of jurisdiction, that heing the ground 
upon which the petitioner sought to sustain his application. 
and that learned Justice concludes his opinion with this re- 
mark : 


‘Tt follows that. as the Circuit Courts of the 
United States have jurisdiction over the crime of 
murder committed within any fort, arsenal, or other 
place within the exclusive jurisdiction of the United 
States, so, prior to 1885, the District Courts of a ter- 
ritory had jurisdiction over the crime of murder com- 
mitted by any person other than an Indian upon an 
Indian reservation within its territorial limits and that 
such jurisdiction has not heen taken away by the legis- 
lation of that year.” 


There has been no legislation on this subject since that 
referred to in the opinion of Mr. Justice Brewer just 
quoted. Other authorities to the same effect are: 


‘ 
z 
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United States vs. Bridlemar, 7 Fed. Rep. 894: 
United States vs. Ewing, ef all. 47 Fed: aiam 
809; 


In re Gon-Shay-ee, Petiticner, 130 U. S. 34ahmae 
Law Edi 673: 


A reading of these authorities shows that the law is ab- 
solutely settled that the Territorial courts, acting as United 
States courts, had, while Arizona was a territory, the 
sole and exclusive jurisdiction of the crime of murder com- 
mitted within the limits of Indian reservations in said ter- 
ritory by persons other than Indians. 


The appellant directs his entire argument to a dis- 
cussion of the matters set forth in Assignment of Errors 
I and IJ, and I therefore presume that he does not deem 
the other assignments of error of sufficient importance to 
take up the time of the Court, by presenting any remarks 
to sustain them. 


As the appellant has argued Assignment of Frrors 
T and II, jointly, I shall follow his example and discuss 
them in the same manner. 


Bitter complaint is made because the United States 
Attorney, in examining jurors on their voir dire, asked the 
question substantially, as to whether or not the juror. if the 
evidence in a murder case convinced him beyond a reason- 
able doubt that the defendant was guiltv of murder and 
that the murder was of a particularly atrocious and brutal 
kind had any views on the subject of capital punishment, 
or the infliction of the death penalty, which would pre- 
clude the juror from returning a verdict of guilty and affix- 
ing thereto the death penalty. As the learned judge who 
tried the case pointed out, (Page 70 Trans. of Evid.), the 
United States Attorney was acting clearly within the legiti- 
mate scope of examination of this nature, seeking to discover 
the condition of mind of the juror, so that he might have 
proper basis upon which to intelligently exercise his peremp- 
tory challenges. I do not believe that it is necessary to cite 
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authorities to sustain a self-evident proposition. It is quite 
apparent that the appellant has failed to discover any 
authorities to sustain his view. otherwise he would have 
cited the same in his brief. No attempt whatever was made, 
by the United States Attorney, to base a challenge for 
cause, upon any response elicited by any such question. 
The record will show that, whenever the United States At- 
torney challenged any juror for cause, upon the ground 
of conscientious scruples against capital punishment, the 
question,. which drew forth the objectionable answer, was 
carefully framed under and was in compliance with the 
statute then controlling such a condition, (Sub-division 14, 


Section g10o, Penal Code, Revised Statutes of Arizona, 
Hoon). 


That the murder for which the appellant was on trial 
was of a particularly brutal and atrocious kind, must be 
conceded by anyone familiar with the facts in this case. 
The transcript of evidence shows, net only beyond a rea- 
sonable doubt, but absolutely bevond any question what- 
soever, that the appellant, together with one William 
Stewart, for some time prior to the date of the murder, 
had been living on a small ‘ranch, in the wilds of the 
White Mountain Indian Reservation, some fifty miles from 
Globe, Arizona. That shortly before the killing, Alfred 
Hillpot and Fred Kibbe, two young men from Globe, 
Arizona, went on a hunting trip and were invited by ap- 
pellant and Stewart to stop at the ranch, accept of their 
hospitality, and make the ranch their headquarters on their 
hunting expedition. The testimony is such that it will 
necessarily convince anyone reading it that, just after dark, 
on the day after Kibbe and Hillpot had so accepted the 
apparently friendly invitation of appellant and Stewart, 
and immediately after all four had eaten supper in the 
house where appellant and Stewart were living, Fred 
Kibbe, while resting after dinner, smoking his pipe, with 
his elbows carelessly placed behind him on a table, he 
being seated in a chair without a back, was, without no- 
tice or warning whatsoever, shet down, in absolute cold 
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blood, the weapon used being an extra size forty-five six 
shooter, the bullet entering the right corner of the left 
eye, penetrating the inter-cranial cavities and making tts 
exit, approximately on a level with the entrance wound, 
about the center of the back of the head. At practreaiy 
the same moment, Alfred Hillpet, who had been reclining 
on the floor, with his head upon a saddle, also resting after 
dinner and smoking his pipe, was shot twice with a 30-40 
Winchester rifle, once through the left shoulder, the other 
wound being from the left side of the body, about six 
inches above the hip, to the right shoulder, the ball passing 
behind the heart, and neither wounds being instantaneously 
fatal; that after Hillpot had been so desperately wounded, 
and while lying upon the floor absolutely helpless from the 
eflects of the gunshot wounds, he was beaten over the head 
with the stock of the 30-40 Winchester rifle with such 
violence and brutal strength and determination that his 
brains were dashed out and spattered over the walls above 
his head to a height of six to seven feet; and so terrific was 
the impact of these blows and ‘he persistency with which 
they were delivered, in the cruel blood !ust of his assailant. 
that the stock of the rifle was split in twain and knocked 
free from the rifle itself, and there Jay in pieces upon the 
floor, entirely apart from the rifle when the bodies of these 
unfortunate young men were discovered. And not content 
with this most awful and shocking murder, for surely the 
unfortunate Hillpot was absolutely dead after his brains 
had been dashed out, his assailant deliberately stabbed the 
corpse with a large hunting knife, sinking it into the throat 
of the body behind the breast bone and about an inch to 
the left of the median line, down into the aorta and there 
twisted the knife round and round again, until the hole in 
the neck of the body. caused by the most awful atrocity, 
was several inches in diameter. 


It is not my purpose to discuss, in any way, the evi- 
dence in this case, and the above statement, ghastly, grue- 
some and almost incredible in its ferocity, is only made 
to show this Court that the words “particularly brutal and 
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atrocious’, which appear in the question to which such 
vigourous objection is made, were fully justified by the 
facts which later appeared in evidence. This being a cap- 
ital case in which the appellant is under sentence of death, 
I have no doubt whatever that the judges of this honorable 
Court will carefully read the testimony as it appears in 
the Transcript of Evidence, and I am content to rest, so far 
asthe above statement is concerned, upon the opinion which 
they will draw therefrom. 


The appellant, in his second assignment of error, pro- 
tests that it was grossly improper and a violation of the 
professional and official duty of the United States Attor- 
ney, which should have been rebuked by the Court and 
the jury admonished to disregard it, for the prosecutor to 
have used the language quoted in said assignment, that is 
to say: 


“Do not let it be said, gentlemen, that you as 
jurors, did nct have the nerve to attach the death pen- 
alty; because, gentlemen of the jury, this case, if ever 
there was a case, is one in which it ts merited.” 


| do not for a moment imagine that this Court will 
hold that it was error of the slightest kind for the United 
States Attorney to have used this language in his argument. 
After diligent search through many of the cases relating to 
improper conduct and remarks of District Attorneys, I 
have been unable to find one single court which has held 
such language as error, cr even criticized the prosecutor 
for its use. Again, the appellant has been unable to find 
any authority whatsoever to sustain his position. 


The first two paragraphs in Assignment of Error ITI 
are entirely too vague to justify any consideration by this 
Court, but the record will show that the conversations 
therein referred to were had in the immediate presence of 
the appellant, in his hearing, and with his attention fully 
directed to the entire conversation. That such evidence is 
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admissible has been held so often that I would deem it 
an idje waste of the valuable time of this Court to cite 
any authorities, although there are a forest of them. 


The third paragraph in Assignment of Error III re- 
lates to the refusal of the Court to grant a change of 
venue, This is a matter almost entirely within the discretion 
of the Trial Court, and an examination of the motion and 
affidavits attached thereto and filed in connection therewith, 
will convince this Court that the learned judge who pre- 
sided at the trial of this case in no way abused his dis- 
cretion, but, on the contrary, was absolutely right in deny- 
ing the motion. 


The fourth paragraph in Assignment of Error IIT ts 
so general and vague in its terms that surely the Court will 


not consider it. 


The appellant was fairly convicted of one of the 
most ghastly, cold blocded and atrocious murders that 
ever stained the fair name of Arizona; a jury of his own 
selection found him guilty beyond al! reasonable doubt, 
upon evidence which overwhelmingly proved that he was 
the perpetrator of this awful crime; he was represented by 
able counsel, none more gifted or experienced in the 
state; his every right was safeguarded; the jury unani- 
mously said, upon their oaths, that he merited and should 
sufler the death penalty. 


The judgment of the lower cou:t should be afirmed. 
Respectfully submitted, 


J. E. MORRISON, 
United States Attorney for the District of Arizona. 


